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NOTE   

 

WEST BURTON C 
NOTE ON POLICY COMPLIANCE 
   

   

1 Introduction and background 

1.1 The Applicant has produced this note on policy compliance in response to recent legal challenges made in 
respect of the Drax Re-Power DCO and the Airports National Policy Statement, as detailed further in section 
5 below.  

1.2 The Applicant’s position is that these challenges are not relevant to the Proposed Development and do not 
affect the legislative framework that is to be applied in determining the West Burton C DCO application. 
Notwithstanding that position, this note has been prepared in order to assist the Examining Authority (ExA) 
in its consideration of, and the Secretary of State (SoS) in its determination of, the application for the 
Proposed Development.  

2 Legislative Context  

2.1 The Proposed Development is a ‘Nationally Significant Infrastructure Project’ (NSIP) under Sections 14(1)(a) 
and 15(2) of the Planning Act 2008 (the ‘2008 Act’) and, before it can proceed, a Development Consent 
Order (DCO) must be granted.  

2.2 The matters which the SoS must have regard to in determining an application for a DCO are set out in 
Sections 104 and 105 of the Planning Act 2008.  

2.3 Section 104 applies in cases where a National Policy Statement (NPS) has effect in relation to the 
development as proposed. Section 105 applies in cases where no NPS has effect.    

3 West Burton C DCO application 

3.1 The Proposed Development comprises a gas fired generating station (peaking plant) that would generate 
up to 299MW gross electrical output. The Proposed Development would comprise up to five Open Cycle 
Gas Turbines (OCGT) and associated buildings, structures, plant and associated development. 

3.2 Peaking plants, such as that proposed, are used to rapidly supply electricity to the network when required 
by the National Grid. These plants can be fired up at short notice to help cope with periods of high demand 
or low electricity supply nationally (for example when the wind is not blowing to enable sufficient output 
to be achieved from the wind farms in the UK), or when required to provide ancillary services to support 
the National Grid. This is expected to be weighted towards the winter period, usually for a few hours at a 
time. However, as the operation of the plant is driven by the dynamics of the energy market, the plant could 
run for longer periods, at any time of day, up to the maximum allowed under its Environmental Permit, 
which is anticipated to be 2,250 hours in a year (1,500 hours per year as a rolling five year average). 

3.3 OCGTs are widely used for a number of purposes in the power industry as a result of their multiple 
advantages, when compared to other power plants. Those advantages include flexibility of operation, 
reliability, ease of use, and compactness. OCGTs are ideally suited to peaking plant operation, as they can 
be started and shutdown quickly and operate flexibly across a range of loads. 
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3.4 Further information on the components of the Proposed Development can be found in the ES Volume I, 
Chapter 4: The Proposed Development (APP-033). 

4 Planning Act 2008, Section 104 

4.1 As set out in the Planning Statement (APP-135), there are two energy NPSs that are relevant to the 
Proposed Development: 

 the overarching National Policy Statement for Energy (EN-1) (2011); and 

 the National Policy Statement for Fossil Fuel Electricity Generating Infrastructure (EN-2) (2011).  

4.2 EN-1 and EN-2 contain the primary policy for the determination of applications for nationally significant 
fossil fuel electricity generation stations, including this Application. Section 104 of the 2008 Act therefore 
applies in the determination of the West Burton C Application.  

4.3 The purpose and broad content of these NPSs is summarised in the Planning Statement (APP-135) and ES 
Chapter 5 (APP-034). Notably, paragraph 4.1.2 of EN-1 states that the SoS should start with a presumption 
in favour of granting consent to applications for energy NSIPs, and that the presumption applies unless any 
more specific and relevant policies set out in the relevant NPSs clearly indicate that consent should be 
refused. EN-2 sets out the factors which influence the development of sites for fossil fuel power stations 
and the criteria which Government requires to be met by them. The Proposed Development is considered 
against these criteria in Section 8 of the Planning Statement (APP-135), together with technical assessments 
in the topic-specific Environmental Statement Chapters 6-15 (APP-035 – APP-044).  

4.4 Section 5 of the Planning Statement (APP-135) and ES Chapter 5 (APP-034) further consider the additional 
factors which the SoS must have regard to under Section 104 of the 2008 Act. This includes national and 
local planning policy and guidance, and also confirms that marine policy is not relevant to this Application.  

4.5 Section 104 of the 2008 Act also states that the SoS must have regard to any Local Impact Report within the 
meaning of Section 60(3). During the course of the Examination of the Application, Local Impact Reports 
were submitted by Bassetlaw District Council (BDC) (REP1-018) and West Lindsey District Council (WLDC) 
(REP1-018) at Deadline 1.  

4.6 Both LIRs identify that, for the purposes of Section 38(6) of the Planning and Compulsory Purchase Act 2004, 
the development plan for the application site comprises the Bassetlaw Core Strategy and Development 
Management Policies Development Plan Document (DPD) adopted in December 2011.  

4.7 The BDC LIR states that the strategic local policies in the Bassetlaw Core Strategy (2011) are out of date by 
virtue of paragraph 33 of the National Planning Policy Framework (February 2019) and therefore carry only 
limited weight in the decision-making process. Notwithstanding this, the BDC LIR provides an assessment 
of the Proposed Development against the relevant strategic local policies and concludes that there would 
be no conflict with those policies. The Statement of Common Ground signed between the Applicant and 
BDC (AS-005) also confirms that there are no areas outstanding and all matters are agreed. 

4.8 The WLDC LIR also refers to the relevant policies in its local development plan, the Central Lincolnshire Local 
Plan 2012-2036 adopted in April 2017. The WLDC LIR provides an assessment of the Proposed Development 
against the relevant strategic local policies and concludes that there would be no conflict with those 
policies. The Statement of Common Ground signed between the Applicant and WLDC (REP1-012) also 
confirms that there are no areas outstanding and all matters are agreed. 



 

 

 
 

3 Quod  |  West Burton C  |  Note on Policy Compliance  |  March 2020
 

NOTE continued 

4.9 For completeness, it can also be noted that the Statements of Common Ground signed between the 
Applicant and Lincolnshire County Council (REP1-011) and the Applicant and Nottinghamshire County 
Council (REP5-011) also confirm that there are no areas outstanding and all matters are agreed.  

5 Planning Act 2008, Section 105 

5.1 The Applicant is aware that: 

5.1.1 the Court of Appeal has held that the designation of the Airports National Policy 
Statement in 2018 was unlawful because due regard had not been given to the 
Government’s policy and commitments on climate change; and  

5.1.2 an application for judicial review was made in respect of the decision to grant the 
Drax Re-Power DCO in December 2019, on the basis that the consented scheme 
would undermine the Government’s commitment to cut greenhouse emissions.  

5.2 Neither challenge is considered to be material to the determination of this Application. In particular, the 
Court of Appeal’s decision that the designation of the Airports National Policy Statement was unlawful was 
based on specific factual circumstances and the legislative provisions for preparing NPSs. That decision is 
not relevant to designated NPSs, such as the Energy NPSs.  

5.3 The Applicant is also aware of speculation that, in light of the challenges highlighted in para 5.1, the Energy 
NPSs should now be regarded as being out of date.  However, the Energy NPSs remain the Government’s 
policy for nationally significant energy infrastructure projects and are given legal effect by virtue of the 2008 
Act.  

5.4 The Applicant’s position remains that the Energy NPSs are the relevant NPSs for the Proposed Development 
and that the application should be determined in accordance with s104 of the 2008 Act. The Applicant has 
already responded to a number of questions from Interested Parties and the ExA in respect of climate 
targets in Deadlines 1 and 2 of the Examination (REP1-005 and REP2-009). No further questions or 
comments have subsequently been raised.  

5.5 Notwithstanding the above, the Applicant has produced this supplementary note in order to demonstrate 
that the Proposed Development would remain policy compliant in the event that the Energy NPSs are no 
longer in effect.  

5.6 Section 105 of the 2008 Act sets out the matters that the SoS must have regard to where no NPS has effect. 
It directs that the SoS must have regard to any local impact report (LIR), matters prescribed in relation to 
the type of development proposals (of which none are prescribed for the purposes of the Proposed 
Development) and any other important and relevant matters, as directed by Section 105(2). 

Local Impact Reports 

5.7 As detailed above in Section 4, the LIRs produced by BDC and WLDC both confirm that the Proposed 
Development accords with the relevant strategic local policies, in accordance with Section 105(2)(a).  

5.8 In its assessment of the Core Strategy policies, BDC concluded that the Proposed Development is “an 
appropriate form of development in this locality subject to it complying with the requirements of the specific 
Development Management policies” (REP1-018). BDC assessed the Proposed Development against the 
relevant Development Management policies, which are set out in the BDC LIR (REP1-018) and the Planning 
Statement (APP-135) and raised no objections. BDC concluded that the proposal would be in keeping with 
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the existing West Burton Power Station site and seen in the same landscape context (Policy DM1 and DM4). 
BDC also noted that the Proposed Development would also provide guaranteed employment programmes 
and bring significant, good quality inward investment, as required by Policy DM7.  

5.9 Similarly, WLDC concluded in its LIR that “Having assessed the submitted documents it is considered that 
the proposed peaking plant will not have a harmful impact on West Lindsey” (REP1-018). 

Other Matters Important and Relevant 

5.10 Section 5 of the Planning Statement (APP-135) and ES Chapter 5 (APP-034) set additional matters that may 
be important and relevant in accordance with Section 105(2)(b).  

5.11 The following matters are directly material to the determination of the Proposed Development, regardless 
of whether the Energy NPSs are considered to be in effect:   

 Increasing demand in electricity: the demand for electrical energy continues to grow. Pathway 
modelling undertaken by the former Department of Energy and Climate Change in 2010 suggested 
that this trend would continue (Ref 1) and this has proven to be the case. This is in part driven by 
electrification of processes to use a lower carbon alternative energy source. As a result, demand will 
continue to grow even though there are substantial parallel actions to promote better energy 
conservation and deliver improvements in energy efficiency. The current BEIS forecast is that 
electricity consumption will increase by approximately 22% by 2035 (Ref 2).  

 Decreasing energy supply: a significant amount of electricity capacity is set to be retired by 2035, 
including all existing coal fired generation and the majority of UK’s current nuclear capacity. 
Specifically, under UK Government policy, all coal plants should be closed by 2025 (Ref 3). A 
publication by BEIS in 2019 (Ref 4) predicts that installed nuclear capacity will be just under 5 GW in 
2030.  This figure includes a predicted (approximately) 1GW of capacity from power stations that are 
currently operational, with the balance of the capacity being provided by Hinkley Point C, which is 
currently under construction.  

Plate 1: UK installed nuclear capacity: operating, under construction and planned plants, 1956-
2035 (Ref. 5) 

 

 

 

 

 

 

 

 

 

 

In the period 2016 to 2035, the National Audit Office (NAO) (Ref 5) estimates that approximately 
64GW (i.e. over 60% of current UK generating capacity) will be lost as a result of plant retirements. 
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Looking to 2035, the NAO has analysed the expected generation capacity shortfall arising from 
increased demand in the context of shrinking supply. Before account is taken of lost capacity, at least 
31GW of additional capacity over and above existing resources will be needed in order to meet the 
minimum generating capacity required in 2035. Consequently, there will be a generation shortfall 
which, according to the NAO, will amount to 95GW by 2035 (i.e. 64GW due to plant requirements 
plus a 31GW increase in required capacity over current generating capacity), or 70% of the UK’s 
forecast energy needs in 2035 (Ref 5). This shortfall will need to be met by a diverse mixture of new 
capacity to deliver a secure energy mix, including back-up and peaking capacity.  

 Energy mix: as the UK moves toward net zero carbon emissions by 2050, it will depend on a secure 
low carbon electricity system to support that transition. Electricity supply and demand must be 
continuously balanced by National Grid to ensure stable operation of the grid and security of supply 
to homes, transport and businesses. That means that sources of flexible and quickly dispatchable 
generation are needed to provide ‘back up’ capacity for those times when renewable energy is not 
generating and to secure electricity supplies against insufficient availability or failure of 
other plant. This back-up capacity must be capable of being scheduled in advance, sometimes at very 
short notice, and able to operate independently of weather conditions. 
As   the   proportion   of   renewable   generation   increases, due   to its intermittency there is a 
corresponding requirement for more back up capacity. OCGTs such as those proposed for West 
Burton C are well-suited to provide this back up or peaking capacity as a readily available and reliable 
technology.  

 In response to the Government’s request for advice on setting a net zero target, in May 2019 the 
Committee on Climate Change published its ‘Net Zero Technical Report’ (Ref 6). This Report 
recognises the role that back-up generation has in supporting the growth in renewable energy supply 
and in ensuring security of supply.  The following comments were made in the Report: 

 
“A key component of maintaining security of supply in the UK's electricity system entails 
ensuring that electricity supply can be provided when electricity demand is high, and 
renewable output is low. Backup gas-based power plants that are available at all times, 
but run at low levels over an average year can be used to provide electricity during these 
periods.” (Box 2.3. of the Report)  
 
“Modelling by Imperial College suggests a need for around 40-120 GW of backup gas 
plant by 2050, operating in over 15% of hours but providing less than 1% of 
generation.” (Box 2.3. of the Report) 

 
The Report also acknowledges that the annual emissions from gas fired backup generation are small 
and that the infrastructure needed to fully decarbonise the UK’s energy supply still needs to be 
developed before deployment at scale is possible. Plant such as the Proposed Development will, 
therefore, be needed for the years ahead to support the energy transition.  

The selection of OCGT is consistent with and recognised to represent best available techniques (BAT) 
for plant operating up to a maximum of 1,500 hours per year on a rolling five-year average, as 
defined by the Environment Agency.  The technology to be employed at WBC will meet or exceed 
the UK regulatory requirements including those related to emissions to air and plant efficiency.  This 
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will be validated and regulated by the Environment Agency through the environmental permit 
required for the operation of the Proposed Development.   

The Applicant would be required to operate the Proposed Development in accordance with any 
applicable future regulations, including those related to implementation of climate change policy 
and these would be taken into account in determining the operational life of the Proposed 
Development and/or assessing any potential for future conversion to decarbonised operation, 
should the necessary supporting infrastructure (notably including a suitable decarbonised fuel 
supply) become available.  

6 Conclusions 

6.1 The Energy NPSs contain the primary policy for the determination of this Application in accordance with 
Section 104 of the 2008 Act. In the event that the Application falls to be considered in accordance with 
Section 105 of the 2008 Act, LIRs produced by BDC and WLDC confirm that the Proposed Development is 
acceptable in the proposed location.  

6.2 Gas-fired power stations are required as an important part of the overall transition fuel mix in order to 
support an increased reliance on intermittent renewable sources and to ensure the UK’s energy security. 
As a back-up/peaking plant, the Proposed Development is supportive of delivery of the 2050 net zero target 
and compatible with the decarbonisation scenarios considered by the Climate Change Committee in its May 
2019 Technical Report.  It will support – and not impede – the transition to net zero in the UK. 

6.3  There is therefore a clear need and robust justification for the Proposed Development with or without the 
policy support from the Energy National Policy Statements. 
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